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REPLY OF FOCAL COMMUNICATIONS CORPORATION,
PAC-WEST TELECOMM, INC., AND US LEC CORP.

TO OPPOSITIONS TO PETITIONS FOR RECONSIDERATION OR CLARIFICATION

Focal Communications Corporation, Pac-West Telecomm, Inc., and US LEC Corp.

(sometimes referred to collectively as "Joint Commenters"), by their undersigned attorneys,

hereby reply to the Oppositions of Sprint Corporation and Verizon to Petitions for

Reconsideration in this proceeding. Sprint mischaracterizes the operation of the Commission's

new compensation regime for traffic to Internet service providers. Verizon is wrong in stating

that the Commission's ban on intercarrier compensation to CLECs serving ISPs in new markets

was a sound decision.

I. SPRINT HAS MISCHARACTERIZED THE OPERATION OF THE FEDERAL
INTERCARRIER COMPENSATION RULE

Focal, Pac-West, and US LEC largely agree with Sprint's Opposition to the Petitions for

Reconsideration in this proceeding. The Commission should not alter the "mirroring" provisions

in the IS? Traffic Order] as they apply to incumbent local exchange carriers. The Joint
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Commenters do take exception, however, with this characterization by Sprint of the new federal

intercarrier compensation regime:

As Sprint reads the Commission's decision, the ISP rates apply only if an ILEC
offers to exchange all traffic subject to section 251(b)(5) at [the relevant federal
terminating compensation] rates. By specifically using the term 'exchange,' the
Commission clearly envisioned a reciprocal relationship between ILECs and
CLECs (or CMRS carriers) for purposes of compensation.... It is clear from this
context that the Commission intended compensation parity between ILECs and
CLECs ... Because the compensation scheme adopted by the Commission
applies equally to the termination of local voice traffic on either an ILEC or
CLEC's network, the Commission clearly intended that CLECs be subject to the
same rates as ILECs for terminating traffic.

Sprint Opposition at 4.

That is not what the Order provides. Focal, Pac-West, and US LEC agree with Sprint that

if the ILEC does not adopt the federal plan, then all traffic - section 251(b)(5) traffic and so-

called "information access" traffic - is compensated at the state-approved or state-arbitrated

reciprocal compensation rates reflected in their contracts. The Joint Commenters also agree with

Sprint that if the ILEC does adopt the federal plan and offers to exchange all section 251 (b)(5)

traffic at the federal capped rates, and the CLEC follows the lead of the ILEC and bills the ILEC

at the same rates, 2 then all traffic - section 251 (b)(5) traffic and "information access" traffic - is

compensated at the applicable federal capped rate. In these two situations, Sprint is correct that

the compensation rates between ILECs and CLECs are the same.

The difference between the understanding of Sprint and the understanding of the Joint

Commenters occurs when the ILEC adopts the federal plan and states that it will terminate

131 (reI. Apr. 27,2001) ("IS? Traffic Order" or the "Order").

The "offer" made by the ILEC described in paragraph 89 is not an offer in the traditional sense of offer­
and-acceptance. Instead, it is more like an "announcement" that the ILEC will follow the requirements of the
federal intercarrier compensation regime. The CLEC may altruistically agree to pay the ILEC the state-approved
rate for traffic below 3: 1, but that is not required by the Order. Similarly, the CLEC may decide to follow the lead
of the ILEC and reduce its own reciprocal compensation rate to the federal capped rate. That is not required by the
Order either.
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section 251 (b)(5) traffic at the federal capped rates, and the CLEC decides not to follow the

example of the ILEe. In that situation, the compensation rates for section 251 (b)(5) traffic (i.e.,

all traffic within the 3: 1 exchange ratio) are not symmetrical between the ILEC and the CLEe.

The ILEC must compensate the CLEC at the state-approved or state-arbitrated reciprocal

compensation rates reflected in their contracts for this traffic, while the CLEC must compensate

the ILEC at the applicable federal capped rate. By opting into the federal compensation regime,

the ILEC is offering to terminate statewide all traffic at the federal capped rate in order to be able

to pay all CLECs the lower federal rate (with the misguided growth cap and new market

restrictions) for ISP-bound traffic. Being able to reduce its liability for terminating

compensation for ISP-bound traffic is the benefit of offering to lower its own terminating rates

for all traffic, including section 251(b)(5) and ISP-bound traffic. A CLEC does not have to make

any otfer regarding the federal compensation regime, and it has the option of declining to follow

the lead of the ILEC by not offering to lower the rate at which the CLEC will terminate section

251 (b)(5) traffic originated by another carrier.

Further, the Order has no provision for the ILEC ever to receive the state-approved

reciprocal compensation rate for section 251 (b)(5) traffic when it chooses to adopt the federal

intercarrier compensation regime for ISP-bound traffic. The Order could not be clearer on this

point. As the Commission stated, "This 'mirroring' rule ensures that incumbent LECs will pay

the same rate for ISP-bound traffic that they receive for section 251 (b)(5) traffic." ISP Traffic

Order at ~ 89. Thus, the "mirroring" does not refer to the rates paid between the ILEC and the

CLEC for the same kind of traffic. Instead, "mirroring" means that the rate the ILEC receives

for section 251 (b)(5) traffic "mirrors" the rate the ILEC pays for ISP-bound traffic. The

Commission carefully limited application of this mirroring rule to ILECs in order to remedy the
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unfairness of allowing ILECs to receive state-approved rates for terminating section 251 (b)(5)

traffic, while allowing them to pay the normally lower federal capped rates for ISP-bound traffic.

Id. The Order provides for asymmetrical rates between the CLEC and the ILEC for the traffic

within the 3: I ratio, and Sprint is mistaken to read the Order any other way.3

II. VERIZON'S ARGUMENT SUPPORTS THE POSITION OF THE JOINT
COMMENTERS ON THE REASONABLE EXPECTATIONS OF NEW MARKET
ENTRANTS

Verizon opposes the request of Wireless World LLC in its Petition for Reconsideration

that the Commission reconsider the ban on intercarrier compensation for ISP-bound traffic for

carriers that had not exchanged traffic in a particular market prior to the effective date ofthe

Order. Wireless World proposes that the Commission rule that a carrier that requested an

interconnectiQn agreement with an ILEC on or before April 27, 2001 (the release date of the

Order) should not be prohibited from receiving compensation under the new federal plan for

ISP-bound traffic exchanged after that date.

Verizon contends that the bright-line rule established by the Commission was drawn "in a

reasonable place." Opposition ofVerizon at 2. Verizon is wrong, and its own reasoning

demonstrates that the Commission should instead adopt the position of the Joint Comrnenters on

this issue. Verizon bases its position on this belief: "A carrier that was actually exchanging

traffic under an approved interconnection agreement arguably had some right to rely on the

assumption that the arrangement would continue for the life of that agreement." Id. Thus,

Verizon recognizes that a reasonable expectation of terminating compensation for ISP-bound

1 Sprint's characterization of the requirements imposed on ILECs by the Order amounts to an untimely Petition for
Reconsideration. There is nothing in the record to support Sprint's view that the level of compensation paid to the
ILEC for terminating section 251 (b)(5) traffic varies depending upon the conduct of the CLEC.
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traffic, evidenced in Verizon's example by performance under an approved interconnection

agreement, justifies continued payment of compensation in some form. That is precisely the

position of the Joint Commenters, but the Joint Commenters would not limit evidence of such a

reasonable expectation to performance under an approved interconnection agreement. As the

Joint Commenters explained in their Response, the Commission should recognize -- as Verizon

has -- that CLECs may have had reasonable expectations of terminating compensation, in some

form, when they committed valuable resources to entering a new market.

The fact that the CLEC may not have been exchanging traffic on the effective date of the

Order does not prove that the CLEC did not have a reasonable expectation of compensation.

The Joint Commenters assert that there can be no reasonable bright-line rule to determine

whether a new market entrant is entitled to compensation for terminating ISP-bound traffic under

the terms of the Order. Instead, the Joint Commenters submit that a carrier that has made an

appreciable, irretrievable investment in serving a new market should be compensated for

terminating ISP-bound traffic in that market after the effective date of the Order. See Comments

of Joint Commenters at 3_4.4 Verizon recognizes that certain CLECs may have had reasonable

expectations of compensation for ISP-bound traffic; the Joint Commenters simply dispute

Verizon's position over how that reasonable expectation should be determined.

4 As stated in the Joint Response, the Joint Commenters' proposal must be considered in connection with the growth
cap imposed by the Order as well. If the new market restriction is modified but the growth ceiling is not, carriers
that have not exchanged traffic in the first quarter of 200 I in a particular market would calculate growth using a
baseline of zero. That has the same effect as a bar on intercarrier compensation for ISP-bound traffic in anew
market. As proposed in the Joint Commenters Response to the Core-Tel Petition for Stay Pending Judicial Review,
the Commission should delay implementation of the growth ceiling so that the base period will be the first quarter of
2002. rather than the first quarter of 2001. Joint Commenters Response at 7. If that proposal is not adopted, the
Joint Commenters propose the baseline for calculating the growth ceiling should be the national average minutes of
use per switch recorded by all CLECs (that have exchanged traffic for at least six months prior to 2001) during the
first quarter of 2001. Id. The proposal described above is consistent with the Joint Commenters' earlier proposal
that a "new" switch subject to the rule would be any switch deployed within one year prior to and one year after the
effective date of the Order. Id.
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HI. CONCLUSION

As the Joint Commenters have argued previously,5 there are numerous flaws in the Order

that make the new federal compensation regime unworkable. The Commission should suspend

operation of the "new market bar" and the "growth cap" provisions of the Order because they are

discriminatory and anticompetitive, and will impede rather than promote local competition. If

the Commission maintains the new market restrictions and growth cap provisions, it should

revise them to reflect the reasonable expectations of CLECs entering new markets. The

Commission should rule that carriers that have made an appreciable, irretrievable investment to

serve a particular market as of the effective date of the Order are permitted to be compensated

for termination ofISP-bound traffic as described in the Joint Commenters Response.

Respectfully submitted,

'/iuek.<!~ ~Utu
Richard M. Rindler . ~
Michael W. Fleming
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3000 K Street, N.W., Suite 300
Washington, D.C. 20007
Tel: (202) 424-7500
Fax: (202) 424-7645

Dated: August 2,2001

5 Joint Response; !d.

Counsel for Focal Communications Corporation,
Pac-West Telecomm, Inc., and US LEC Corp.
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